FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE,  10th  FLOOR

5203  LEESBURG  PIKE
FALLS CHURCH, VIRGINIA    22041                    UfiW  9

MONTEREY COAL COMPANY,

Contestant

v.

SECRETARY OF LABOR/

MINE SAFETY AND HEALTH
ADMINISTRATION {MSHA),
Respondent

SECRETARY OF LABOR;

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Petitioner

v.

MONTEREY   COAL  COMPANY,

Respondent

CONTEST   PROCEEDING

Docket  No.   WEVA  83-136-R
Order  No.   2034234;   3/2/83

Docket No.   WEVA  83-137-R
Citation  No.   2034235;   3/7/83

Wayne  Mine

CIVIL PENALTY PROCEEDING

Docket No. WEVA 83-199
A. C. No. 46-05121-03513

Docket No. WEVA 83-230
A. C. No. 46-05121-03514

Wayne Mine

Before:

DECISION APPROVING SETTLEMENT AND
ORDER GRANTING MOTION TO DISMISS

Judge Steffey

Counsel for the Secretary of Labor filed on November 16,
1983, in the above-entitled proceeding motions to approve settle-
ment with respect to the two civil penalty cases listed above,
Under the settlement agreements, respondent has agreed to pay
the full amount of $3,500 proposed for the violations alleged in
both civil penalty cases.  Counsel for Monterey Coal Company
filed on November 18, 1983, a motion to withdraw the contest
pleadings filed in Docket Nos. WEVA 83-136-R and WEVA 83-137-R
on the grounds (1) that the witnesses on whose testimony Monte-
rey would have to rely at a hearing are unavailable and (2) that
Monterey has entered into settlement agreements with respect to
the civil penalty cases.  I find that the motions to approve
settlement and the motion to withdraw should be granted for the
reasons hereinafter given.

Section 110(i) of the Federal Mine Safety and Health ,Act of
1977 lists six criteria which are required to be considered in
determining civil penalties.  One of those criteria is whether
the payment of penalties would cause respondent to discontinue
in busines-s.  There are no data in the official file or in the
motions for approval of settlement providing any information
about respondent's financial condition.  The Commission held in
Sellersburg Stone Co., 5 FMSHRC 287 (1983), that when an operator
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